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@ Free from defects not inherent in the
guality required or permitted

& Conform to the requirements of the
Contract Documents






circumstances
& Breach of Express Warranty
& Breach of Implied Warranty
& Negligent Misrepresentation



Liability of Manufacturers And
Suppliers For Construction Defects

" Breach of Contract
Third party beneficiary
Breach of Express Warranty
Breach of Implied Warranties

& Merchantability

¢ Fitness for particular purpose
& Negligence
& Fraud
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& Professional liability insurance
¢ Claims made issues
& Extended reporting period



Role of the Performance
Bond Surety

o Duties arise upon default termination of
contractor

& Responsibility for contractor’s deficiencies
& Surety Defenses
& Notice
& Opportunity to perform
& Material alteration
» Defenses of principal
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Practical Guidelines

Enumerate express warranties
1. Designer gap liability concern
Ensure Owner’s express right to correct
Define independent right of Owner to withhold monies

Specify adequate commercial general liability insurance
coverage

1. Primary and non-contributing

2. Additional insured

3. Completed operations coverage
Specify adequate builder’s risk insurance coverage

1. Responsibility for deductible

2. Waivers of subrogation
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. Ensure adequate performance bond forms
1. EXpress time for surety response
2. Avoid private statute of limitations
3. Provide coverage for warranties, delay and

latent defects

H. Be wary of limitations of liability
|. Avoid waliver language in final payment provisions
J. Don’t walive rights through actions or inactions
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Practical Guidelines — contad

K. Send timely notices when problems are
identified

L. Provide for mandatory provisions to be
Included in subcontracts and purchase orders
e.g., third party beneficiary status, direct ‘
warranties, dual obligee status under bond

M. Specify minimum requirements for
manufacturer and supplier warranties; with
subcontractor/contractor to remain liable for
deviations therefrom.

N. Ensure consistency of dispute resolution
processes between construction and design
agreements.
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